Senators Demand

What Are Grounds for
Killing Americans?

A bipartisan group of 11 Senators on
Feb. 4 sent a letter to President Barack
Obama, demanding that he provide the
lawmakers with his administration’s
legal justification for using armed
drones, or other counterterrorism mea-
sures, to kill American citizens. The
eight Democrats and three Republi-
cans are also making a not-so-veiled
threat that the nominations of officials
such as CIA Director-designate John
Brennan, and perhaps even Defense
Secretary-designate  Chuck Hagel,
could be held up, unless Congress is
given the documentation.
Here is the text of the letter.

Dear President Obama:

Congratulations on your recent inauguration. We
look forward to working with you in your second term.
As the Senate considers a number of nominees for senior
national security positions, we ask that you ensure that
Congress is provided with the secret legal opinions out-
lining your authority to authorize the killing of Ameri-
cans in the course of counterterrorism operations.

In our view, if individual Americans choose to take
up arms against the the United States as part of an op-
posing fighting force, there will clearly be circum-
stances in which the President has the authority to use
lethal force against those Americans, just as President
Lincoln had the authority to direct Union troops to fire
upon Confederate forces during the Civil War. It is vi-
tally important, however, for Congress and the Ameri-
can public to have a full understanding of how the ex-
ecutive branch interprets the limits and boundaries of
this authority, so that Congress and the public can
decide whether this authority has been properly de-
fined, and whether the President’s power to deliberately
kill American citizens is subject to appropriate limita-
tions and safeguards.
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Sen. Ron Wyden

It is a matter of public record that your Administra-
tion believes the intelligence community has the au-
thority to knowingly use lethal force against Americans
in counterterrorism operations, and senior intelligence
officials have indicated tht the Justice Department’s
Office of Legal Counsel has written non-public legal
opinions that explain the basis for this authority. A
number of us have previously asked to see these opin-
ions, but to date they have not been pro-
vided to Congress. We ask for your
asistance in providing this information
to Congress.

Specifically, we ask that you direct
the Justice Department to provide Con-
gress, specifically the Judiciary and In-
telligence Committees, with any and all
legal opinions that lay out the executive
branch’s official understanding of the
President’s authority to deliberately kill
American citizens. We are not asking
for any pre-decisional legal advice and
do not believe that providing this infor-
mation would violate any Constitu-
tional privilege. However, if there is
any concern that providing this information to Con-
gress might implicate some sort of privilege, we would
encourage you to simply waive whatever privilege
might apply, if you would like to make it clear that you
are not setting a precedent that applies to other catego-
ries of documents.

In your speech at the National Archives in May
2009, you stated that “Whenever we cannot release cer-
tain information to the public for valid national security
reasons, I will insist that there is oversight of my ac-
tions—by Congress or by the Courts.” We applaud this
principled commitment to the Constitutional system of
checks and balances, and hope that you will help us
obtain the documents that we need to conduct the over-
sight that you have called for. The executive branch’s
cooperation on this matter will help avoid an unneces-
sary confrontation that could affect the Senate’s consid-
eration of nominees for national security positions.

Thank you for your attention to this important
matter. We look forward to your response.

Sincerely,

[signed:] Mark Udall, Tom Udall, Jeffrey A. Merk-
ley, Al Franken, Susan M. Collins, Patrick Leahy, Dick
Durbin, Chuck Grassley, Mike Lee, Ron Wyden.
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